
.STOKES SUCCESSFULr
* The^ecision ciJfji Ccnrt of Appeals

-* Delivered' Yesterday Granting the
Slayer ofJim Fisk a Third Trial.

text of the document.

A Brief Resume of the Great
Cause Celebre.

CRDBH3AL GOSSIP m THE CUT.

Talks with the Prisoner and His Coonsel
in the Tombs.

THE COMING TRIAL.

A New Battle To Be Fought on the
Old Ground.

Yesterday morning the commnnitv was startled
l>j the news that Kdward 8. Mokes had been
granted a new trial. The decision of the Court of
Appeals was anxiously looked for, but It was

generally expected that it would be adverse
to the prisoner. Public anxiety might properly
have something to do with the matter, as public
.pinion had set strongly in against the prisoner
notwithstanding the clear evidence in Lis favor.
The decision of the Court of Appeals is very gratify¬
ing, Inasmuch as it shows that the stay of proceed-
inga granted by Judge Davis was entirely legal
according to the view of affairs presented
to the Court of Appeals. There are many
who would have wished that the decision
might have been otherwise than what
it was, but the Conrt of Appeals had
to decide upon points of law, and private consul*
erations were, for the time being, completely set
aside. There Is probably no case in the history of
criminal Jurisprudence which has excited so much
Interest as that of Edward 8. Stokes.
Edward 8. Stokes had been the friend of Pisk,

and they had had extensive business transactions
together; but Pisk got the better of Stokes in
those transactions, and took what Stokes alleges
to have been a mean advantage of him, and got
from him the greater part of his property. Fisk
was enamoured or Josle Mansfield.a bold,
unprincipled woman. When Stokes discovered
that a greater part of his property was gone he
determined to have revenge. He was handsome
and a man of Insinuating address. Fisk, before his
rupture with Stokes, introduced the latter to his

FAIR INAMORATA,
and the result was an attachment which soon

ripened into a very warm feeling. The affections
of Josio were transferred from Fisk to Stokes.

Fisk, however, was not a man to be easily (talked.
He determined to have vengeance upon her; and in a
¦hort time after her desertion ofhim he had an action
for blackmailing and libel brought against Stokes.
The immense influence which Fisk possessed at
the time operated powerfully in his favor. Public
opinion rin high between the contending parties.
Alter a number of desultory skirmishes there was

a great field day at the Yorkville Police Court on

January 6, 1872. Josle Mansfield, the Cleopatra of
the case, appeared in Court, and on both sides
there was an array of talent such as is rarely seen.

Miss Mansfield was put upon the stand, examined
and crass-examined. In her cross-examination,
which was conducted by Mr. Beach, the humiliat¬
ing confession was lorced from her that "when
Fisk first met her she had but one dress in her pos¬
session." The woman who was proof against all
accusations against her morality and virtue was so

powerfully affected by the insinuation about her

wardrobe that she wept bitter tears of rage and
¦hame upon the witness stand.
This was

THE DKGINN1NO OP TIIE END.

The next phase culminated in a tragedy, the news

of which was flashed all over the city, to the effect
that James Fisk, Jr., had fallen by the hand of

Edward S. Stokes. New York has rarely been so

profoundly agitated as it was upon that memorable
Saturday afternoon. The social position of the
victim and the relation in which he stood to his

Blayer riveted public attention, and the community
was convulsed with excitement.
Stokes made no effort to escape from justice, but

quietly surrendered himself to the police. Party
Jeeling ran high. The dead man, notwithstanding
liis faults, had many friends; for he had been lav¬

ishly generous with his wealth, and had done
much to facilitate the comforts of the travelling
public, while Kdward S. Stokes belonged to a highly
respectable family, many of the members of which
had long occupied honorable positions in the mer¬

cantile circles of New York. The verdict of the
Coroner's jury consigned Stokes to the Tombs to

await trial. In the latter part of June, 1872, the
trial of the alleged murderer was commenced.
After a protracted hearing and an immense display
of legal taleut the jury were discharged, being
unable to agree. The disagreement of the jury was
generally regarded as

A TRIl'Mm FOR STORES.
His second trial was called on at the close of

last year, the same counsel appearing on his behalf
who had conducted his case on tho previous
arraigment, though Judge Boardmun officiated in

place of Judge Ingrabam. The case was ably
argued on both sides. In the summing up the

charge of the Judge was rather uniavorable to the

prisoner, who was found guilty by the jury and
sentenced to be hanged on the 28th day of Feb¬
ruary. Ills counsel, nowise dismayed, immediately
applied for a stay of proceedings, which was un¬

expectedly granted by Judge Davis. The action ol

the learned Judge was severely commented
npen at the time, and there were many who did
not hesitate to say that tho stay had been ob¬
tained by corrupt measures; but the high integrity
and legal ability of Judge Davis proved a suillclent

guarantee for the purity of his conduct. Tho case

was then taken beiore tho Supreme Court. The
decision of the Court was adverse to the prisoner
an-i.asa last i <js»urce, the case was takeu to tin'
Stokts ami Dig rricTKi? reit tnat tins was -

HIS l.AMT CHANCE,
unit consequently a desperate light was made to
pave ttic convicted man from the gallon*. l.ymau
rremain made a powerful fcrgumtut in behair of
the prisoner, aud produced Convincing argument s

upon certain points of law ruled upon by Judge
Boar.lman. District Attorney Phelps replied, and
lifter the argument liad been exhausted the Court
Ucddcd to reserve It* decision. There was much
speculation as to what the flnal determination
would be. It was most generally believed, not¬
withstanding the powerful arguments which had
tocn adduced, that 1) would be detrimental to the
prisoner's welfare. The result has considerably
astonished the public, although they were not alto-
irether unprepared for It. The Court of Appeals
yesterday reversed the decision of the Supreme
Court, and yesterday morning the news circulated
witn rapidity throughout the city tnat Edward S.
Stokes had been granted a new trial.

The Decision of the Court oi Appeal*.
The following la the text of the decision of the

Court:.
Jvncr. nsoTKR's ortwtoic.

Kdward 3. funked, plaintiff in error, vs. tne People of
.he NUie of New \<irk. defendants In error.

Messrs l.ynian Tremain, John R. Dos Passo* and
Cephas Bramerd, for plaintiff In error.

Messrs. Benjamin K. Phelps. District Attorney, and
in. rullerton, for the people, defendant* im error.
Ilnvmg carefully examined the six pleas in abatement,
terpo«ed by the plaintiff in error 10 the indictment to

Jrhlch the District Attorney demurred, upon which
l.idgmcnt was given suniauitng the demurrers, and ar¬
riving at the conclusion that there wan nothing contained
la auy of these pleas entitling him to judgment iiuush-
lug the Indictment, or to anv other relief, we
¦loll not examine whether theae proceedings are before
IliU l-ourt properly for review upon the certiorari issued
feud the return made thereto. The same remark in ap>
toiicab'.o to the scvemli nlea upon which an Imne ot fact
feus joined by the replication ot the District Attorney,
Which was tried before Mr Justice Cardoso, upon which
he directed a vcrdict tor the people. The testimony d is.
rioted nothing tending to show the Invalidity of the in.
ticlment, and the plaintiff in error was not Injured by
jtif disposition nl the matter by the Judge.

, WiicUuif U>« uutftivas Uius atteumtcd be r»Ued an

reviewable by this Court, and if to what practice should
bo udopteif in hringiag ihem In-lore the Court, are imma¬
terial in tli«> present ca«

ti lie plaintiit in error dearly had no rightto internose
those pleas a wcofld time, or other* ol a similar charac¬
ter, ami wan properly required by the Court to plead to
the indictment, and upon his standing mute the proper
courae was taken by the Court in ordering the plea of not
guilty to be entered tor him, aad proceeding to the trial
ol the issue thus joined.
The only questtous necessary to examine are thoee of

law arising upon the exception* taken by the counsel for
the accused upon the trial fur this iaeue, and perhaps
those upon the error* in fact asaigned upon the writ of
error upon the judgment. Those arising upon the ex¬

ceptions taken upon the trial will first be considered.
Exceptions were taken to the decisions of the
Court upon tne challenge by the prisoner ot several
jurors lor principal cause. It was not claimed by the
counsel of the accused that any error was committed, If
chapter 477 (vol. 2, page 1J T Laws of 1872 is constitu¬
tional. It will be proper it. > i determine this question,
as in ease that act be heta constitutional and valid, it
will be unnecessary to det4'mine whether any error was
committed had the law reblained as it was at the time of
the passage of the act The position of the counsel (or
the accuscd is, that the right of trial by jury is scoured
to persons accnsed of felony by the constitution,
and that this secures the further right of trial by
an impartial jury. We shall assume the correctness
ol tile latter position. Any act of the Legislature pro¬
viding for the trial otherwise thun by a common law fury
computed of twelve men would be unconstitutional and
veld, and any act requiring or autboriaing such trial by a
.in ry partial and biassed against either party would be a
violation of one ot the essential elements of the jury re
lerred to in and secured by the constitution.
The cou nsel insists that the act in question does compel

the accused to be tried by a jury partial and biaased
against htm. That the common law held that having
formed or expressed an opinion conclusively proved a

want of impartiality, and tor this reason excluded the
juror upon u challenge lor the principal cause, without
Inquiry as to whether this would influence his action as

if rightly and intelligently administered by a competent
Court, will afford protection to the accused irom injury
from a partial jury. But the accused has not only this,
but the fU " '

principal
for lav or,

'I'be authorities upon the question were somewhat con-
flic ti iik', and the object ol the statute wan to prescribe a

definite rule. The act provides that the previous lorma-
tioni. or expression of an opinion or impresaion in refer¬
ence to the circumstances upon which any criminal ac¬
tion at Inw is hosed, or In reference to the galltor inno¬
cence of the prisoner, or a present opiniou or impres¬
sion in reference thereto, shall not be a sufficient ground
ot challenge for principal cause to any person who is
otherwise legally qualified to serve as a mrorupon the
trial of such action, provided the person proposed
as a jnror who inay have formed or expressed, or
has Mien an opinion or impression as aforesaid, shall de¬
clare on oalli that he verily believes that he can render

an impartial verdict according to the evidence submitted
to the lurv on such trial, and that such previously formed
opinion or impression will not bias or influence his ver¬
dict, and provided the Court shall be satisfied that the
person so proposed as a juror does notentertain such a
present opinion as would influence his verdict as a Juror.

It will be seen that the Intention of the act was not to
place partial jurors uooii the panel, but that great car*
was taken to preventsueh a result
The end sought by the common law was to aeeore a

panel that would impartially hear the evidence and ren¬
der a verdict thereon uninfluenced by any extraneous
considerations whatever. If the person proposed as a
juror can. and will do this, the entire purpose i* accom¬
plished. To secure this the statute requires that he shall
mukc oath than lie can do this, irrespective of any pre¬
vious or existing opinion or impression. Not satisfied
that tbis maybesafel) relied upon, on account ul the
difficulty of determining by a person having an opinion
or impression how far he may be unconsciously
influenced thereby, the statute goes further
and provides that the Court shall be satis-
tied that the person proposed as a luror
does not entertain such a present opinion as would influ¬
ence his vcrdlct as a juror. Surely this latter provision,

a competentfrom injuryot only this,
but the further protection In his right, alter challenge for
principal causc lias been overruled, again to challenge
.'or lavor, and have this tried and determined, uninflu¬
enced t>y the decision made by the former charge. While
the constitution secures the right of trial by an Impartial
jurv, the mode ot procuring and empanncllng such jury,
is regulated by law, either common or statutory, prin¬
cipally the latter, and It is within the power of tho
Legislature to make, from time to time, such changes In
the law as it may deem expedient, taking care to preserve
the right ot trial bv an impartial jury. The opinion of
Chief Justice Nicholson in Uason vs. The State of Teuiies-
see is cited in opposition to this view. This opinion was
given upon the constitutionality of the statute of Tennes¬
see upon tho same subjcct, but differing from that in this
State. Hv the Tennessee statute it is provided that the
juror shall he competent, if he state on oath that upon the
law utid testimony on trial he believes he cun give tlie
accused a lair and impartial trial. This statement is
made conclusive ot the question.
The counsel for the accused farther Insists that the

otlence charged having been perpetrated, if at ail. prior
to the passage of the act, it is not to be applied in the
trial of this case if held constitutional, but only to cases
arising thercaiter. This position cannot be sustained.
While no rx pout fnrto law Is valid, this has no application
to the rules of evidence or the details of the trial. These
may tic changed as to prior, equally with subsequent
offences.
The counsel for the accused offered to prove that the

deceased, a short time belore the occurrence, had made
violent threats against him. snch as that he "would beg¬
gar lilin first, and then kill him;" "I go prepared tor him
all the time; so sure as my name is Jim Kisk I
will kill him;" "I would kill him as soon as I
would a ferocious dog." This was objected to
by the prosecution and rejected by the Court,
to which the counsel tor the accused excepted.
In determining the competency ol this testimony it

must be borne in mind that evidence liad been given
making It a question lor the Jury whether the case was one

ot excusable homicide, upon the ground that tlie act was

perpetrated l>y the accused in defending himself against
an attempt by the deceased to murder or inflict soi*e
great bodily lnjurv upon lilm, and the further question
whether It was not perpetrated in resisting an attack
made upon him by the deceased from which he had
reasonable ground to apprehend a design to mnrdcr or
inflict upon him some great bodily lnfury.
Kvidence of threats made by the deceased, which had

been communicated to the accused, was received by the
Court

. Proof of the latter facts was competent, as tending to
create a belief in the mind ot the aecuscd that hi* lite was
in danger or that ho had reason to apprehend some great
bodily harm from the acts and motions of the deceased
when in the absence of such threats such acts and mo¬
tions would cause no such belief. But why admissible
upon this ground ? For the reason that threats made
would make an attempt to execute them probable when
an opportunity occurred, and the more ready belief of
tlie accused would b« Justified to the precise extent ol this
probability. «.

,
Hut an attempt to execute a threats is equally proba¬

ble when not communicated to the party threatened as
when they are so and when, as in this cute, the question
is whether the atiempt was in fact made, we can see no
reason for excluding them in the lormer that would not
be enually cogent for the exclusion ot the Intter, the lat¬
ter being admissible only tor the reason that the person
threatened would the more readily believe himself en¬
dangered by tlie probability of an attempt to execute
¦ucli threats. . , , .

Tli reals to commit the crime for which a person Is upon
trial are constantly received ai evidence against hltn, as
circumstances proper to be considered in determining
the question whether tie has, in fact, committed the
crime, lor the reason that the threats indicato an Inten¬
tion to do it, and the existence of this intention creates

a probability Unit he has iu tteclcomiutttcd it.
llad the deceased just prevtous to his going into the

hotel where the transaction oicurred declared that he
was going there to kill Uic accused, and that he was pre-
pared to execute this purpo-4 we think the evidence
would have been competent uion the questlou whether
he had iu fact made the attemii when that ouestioti was
litigated. Aud yet there is b principle no difference
between this and the testiinonj offered and rejected. The
diflerence is only in degree.
We ure not aware of any deciion of tho precise question

by the Courts ot this State, bu there have been several
in accordance with tlie ibove views in other
States. (Kee.ver vs. Tlie Htae, 18 Georgia, 191 ; 'Prlt-
cheUe vs. State, 22 Alnhasa, 39; Campbell vs.
People, 16 Illinois, 17 ; Cornelus vs. Commonwealth. 15
B. Monroe, 539. In Jcwett vs Bunniug, 21 N. Y.,27, It
was In Id that in an action or an assault and buttery,
alleged to have been commited by the defendant upon
the plaintiff when no wltneses were present, proof of
previous ill will by the deleidant against the plaintiff
was competent as a circumiance tending to show the
commission ot the acts cliargil by the dclendant. This
accords with the view aliovcaken. I think the testi¬
mony offered was competeu and the exception to Its
exclusion well taken. The eror was one projiidielril to
the accused by depriving lilt of the right to have com¬

petent testimony In his tavor onsidcred by the Jury, and
cannot be overlooked bv the Otirt.
Jennie Turner was introducd as a witness by aud gave

material testimony for the acused. With u view to im¬
pair the credibility ot her tstlmony she was asked by
the proscution. upon crossexaiination, whethe r she had
not left Mrs. Morse, by wbon she bad been employed,
without her knowledge or conent, and whether she did
not take things not belonging her when she lelt.
The prosecution was permlttd to prove, by Mrs. Morse,

that her testimony In answer I these questions was un¬
true, to w Inch the counsel of tc accused excepted. This
was error.
Upon cross-examination the irosecutlon had the right,

for the purpose, ot Impairing le credit of the witnesses,
to asK question" as to those eoliteral matters, but having
asked and obtained answers, tust abide by the answers
given; other witnesses eouhl ot be called to prove such
answers untrue. U-awrence vrttakcr. 5 Wend., 301; How¬
ard vs. City Kire Insurance Capany, 4 Denio, «J2.)

It cannot be said that the atu.-ed sustained no iniury
from this, ihe direct tendcnc'of the incompetent testi¬
mony was to impair the credlgiveu to the testimony id
his witness. We Uiluk the intutes ol the Grand Jury,
showing that an Indlctmet had been ordered
by that body against the sensed upon the com¬
plaint ot Kisk lor blatmuiling, were im¬
properly received. There w# no proof tending
to show that the prisoner hadatiy knowledge of any
»uch action by the Grand Jury, he evidence bad there-
lore no tendency to show a motls of the prisoner lor the
killing ot the deceased. The pibucr had testiilrd that
knew Kisk had been trying to gi him indicted for, as he
understood, a'coiispirucy with arther to blackmail hiui;
hut that, as he understood, he lafd to procure one.
The prosecution could nut g*e evidence tending to

show ihat the prisoner had tan guilty ot any oai^r
crime than the one for which btwas on trial.
The only effect ol the nnuuuaiat I can see waf to sat-

Isty the jury that there was evitm e of bis having com¬
mitted some othcrcrlme ol suchogency a.s to induce the
Grand Jury to indict htm therer. The prosecution had
;io right to give such evlucbee. lud ',ne prisoner known
ol lie a'tiurt Cf >si urand .mrvt Vouid have been com-
.VtftUto show a motive for tUJig the deceased, and be¬
ing proper lor any purpbto fere would have been no

C ' s°iftnorou* oil"' 'exceptions We taken bv tho counsel
for the prisoner upon the trial lithe rulings of the Court
unon the admissibility of evldtie. We have examined

unit arrive at tho c<t:lusion that none of
them' require discussion. Ket the conclusion, the
Judge charged the Jury t follow*:."The fact
of the killing in this ease being Ustantlally conceded, It
becomes the duty ol the prljouej -rt tojafcitf Jju that
it was not murder which Uie laWouliT Imply Troth the
tact of killing under the clrc«msire«, in the abseuee of
explanation that it was manslaujer in the third degree
or Justifiable homicide, Iwctuse.a I have said, the tact
ot killing beinii concede J, and tlitiaw implying motive
from the circuuistausst ui tie Ctu tlie prosecutor's case
Is fully and entirely tnade out, ad therefore you can
have no reasonable doubt a.- to tit, unless the prisoner
shall give evidence sufflcleit to itisfv you that It waj
justifiable under thecircumssncetit the case."
To this portion of th chafe counsel for th«

prisoner excepted. We have examined this por¬
tion of the charge t detaiuine whether the
idea Intended to be co*°eyeJ to the iury, and
which they would detre threlroin, was that
the law Implied that the acnf killiig wus murder when
perpetrated under the clrcnstancti ofthe present case,
or whether such was thelegal triplication trom the
proot ol killing, in the abneo of iroot ot the circum¬
stances ol Its perpetration,? whlchthe case ol the pros¬ecution was fully and eifely mtde ou,, unless tlie

Rrisonor had satisfied Uienhat it wi, not murder w hieh
le law would imply trom le ract of the killing We

think a careful examination the eitlre portion of the
charge excepted to will she that tht latter was the idea
intended to be couvcyed, a Uiat ths jury must have so
understood it.
trom the opinions delivid it was so understood by
the Justices of the supra Court at General Term.
Tbis view is confirmed by I tact that the circumstances
attending the killing In tbpresent ease were contro¬
verted questions, to be detulned by the Jury from evi¬
dence more or less conflict, as claimed by the prose¬
cution, such as would ullyuthonze a finding by the
jury of all the tacts constitng the crime of murder inthe' first degree, as claimed the prisoner, such aa would
authorize the iury to find homicide excusable.

It can hardly be suppoithat under suck proof as to
what the circumstances rty were, the Judge intended
to charge the Jury that law Implied the crime of
murder trom proof of klllhinder the circumstaiieea of
the euse. and upon such pf sue h an instruction would
have lieeti erroneous, rhestruction 111 effect was, slid
the Jury must have so undtood it. that the law impliedinolUe, ai^ cqpsenuvuUy uitut ui niuj^jr in the first

!!" P"** of kill inc the deceased br tne

Kn?.? ^'.S . . upon. lh,a l'r(K" they should find him
Ki vL UM"' he had given evidence satlsfv-

" wa-s manslaughter ore xcusublc homicide,
¦hi . Jelurthjr confirmed by vv lut immediately follows
tttportlcu oi the charge excepted t». The Judge pro-

in,"ru<,t the Jnry as follows :-»Ordlnarlly.
f.^liy'na RroF,er'vv 1,1 cases of thU kind. June* are

."i . Five U>« Pfisoner the benefit of
any reasonable doubt that iimv exut In the case, and I
ir.K* «iVw that e ven this is an exception to that rule,

i n
.»«"« "hall doobtful upun that subject, if you

¦hall entertain reasonable doubts, 11" the evidence la
evenly balanced so you do Dot know where the truth

doubt
' p .on'r WoulJ h® entitled to the benefit of that

But for the Idea conveyed by the part ot the charge ex¬
cepted to, that the law implied the crime of murder in
the first degree irom the proof of killing only, unless tho
pr. inner satisfied them It was not murder, tne benefit of
the douM to be given to the prisoner would not have
been restricted to their finding the evidence evenly
balanced, so that they did not know where the truth
lay; on the contrary, tho Instruction would kave been
not to convict of that crime unless convinced by all the
evidence in the caae that he was guilty and that if a care¬
ful examination of all the evidence left In their minds
reasonable doubts of his guilt thev should give the
prisoner the benefit by an acquittal. ThU instruction

*5? common law of England-I H. 1*.
P-vfJ4' '/".'A®-' ai'-,a *. * IN Regna vs. Chapman;
York Me'tcalfBJL Cases, 4 Commonwealth vs.

This rule can 'be upheld by authority, only aa It ob¬
viously is In contravention of princip'c and the analogies
ot the law. It ts a maxim in tnc law that innocence ii
presumed until the contrary is proved. How is guilt es¬
tablished bv proof only of one of tho ingredients essen-
tial to constitute crime f To constitute crime there must
not only be the net, but also the criminal intention, und
these must concur, the latter being equally essential with
the former. Actus HUH rttun foeil, ,ea writs is a maxiiu of
the common law. The intention may be inferred from tho
act, but this in principle is an lnierence of fact to be

So.? 2. hv the jury, and not an implication ot law to be ap¬
plied by the Court But the question In this ease is not
what was tho rule of the common law aa to the implica¬
tion of malice from the act whether such rule la doduccd
from authority or prleiple and legal analogies. The auea-
tion arises upon the statute of the Stale by which homi¬
cide Is made justifiable or cxcu<ahle, murder In the first
or secoud degree, or manslaughter in one of four decrees
Sfii-'Jii!1.? X L Intention and circumstances ol its
perpetration. Pnder the statute it 1* obvloua that mere

J.'.1.*1 ?°®r be?n denrivad of lire by the act of an
*1 utterly fails to show the class ol the homicide under

the statute.
S?* 2 ot statute declares in what cases

Justifiable
perpetrated by an individual shall be

Section 2 of title 1. as amended by the act ol 1871 nro-
vldea that such killing, unless it be manslaughter, ex¬
cusable or justifiable homicide, shall be murder in the
first degree in the following cases:.

When perpetrated from anremeditated design to
effect the death or the person killed or of any human

*
Wttl< un<ler till* provision that the prosecution

sought to convict the prisoner. To justify such convic¬
tion it was necessary Tor the prosecu:ion to prove all the
facts bringing the case or the prisouer within It. Mere
PhW implication show
this. It might still be murder in the second degree, man-
slaughter fn wmc degree or Justifiable or excusable
homicide, consistent with such proof.

't »""rorto instruct the jury that the law Implied
all these facts from the proof of the killing. Tho correct¬
ness of this has rarely been questioned since the enact¬
ment ofthe statute. Hence there has been but little
said by the Courts upon the question, but what has been

*n",a,n» (People vs. Clark, 7 S. Y, 393; Kltzger-
SL? Vw.i e0pIe' V People vs. White. 24 Wend.,
ISO; Wilson vs. People, 4 Parker, 61ft) The General Term
were correct in the conclusion that this part of the charge
was erroneous, and in the further conclusion that to ob¬
viate the error it was for the people to show that the pris¬
oner was not prejudiced by such error. (Creene vs.

.» .««- «>
We have examined the entire charge to determine

wuethenit does so show. We (find that tho Judge cor-
reotly charged the jury as to tho facts necessary to con¬
stitute the crime ot murder in the first degree, and
further that he correctly instructed them that the people
must prove all these facts to authorize the jury to ren¬
der a verdict convicting him of that crime.

.But how docs this cure the error or the instruction
thnt the law implied a 1 the necessary additional lacts
from the proof of the killlugr It was in effect Instruct-
ing the Jury thai although the people must prove all
these facts, yet they had done so by proving
the kllliug, and by thnt tho case ofthe pros¬
ecution was luliyond entirely made out, and that this
proof made It the duty of the prisoner to satisfy them
that it was not murder which tho law would imply from
that proof, thus in offect instructing the Jury that tho
proof of the killing costs the burden of proof
upon the prisoner to show that It wus not murder,
but manslaughter or Justifiable homicide. No such bur-

rc°M.l*,Rb«c5styup2?l,.) the prUoner- b

The further Instruction to the jury, to the effect that
the law required no particular length of (line between
forming the design to kill nnd the act by which the death
WM effected, had no relation to or bearing upon the
point In question. The Jury may, as matter of
'act, find the design to kill from tho act by
which death was effected, and all facts, except
fhnt of ilio killing itself, required to constitute
murder in the Hrst degree, by proof of circumstances
winch cotiviuco them of tho truth ol sucli (acts. Thev
are to pass upon the whole case, inferring lacts from tho

& root of other fact* whlcti convince their iudginent of
le truth ol the facts interred, bearing in mind that tho

burden of proof i* upon the prosecution as to ull tho racts
Jr_n.,,it"tf, ?nlLt. ('urlnB the entire trial, and

that their verdict should be tho conscientious expression
of their convictions derived troin all the evidence.

It Is unnecessary to pies upon any of the questions
arising upon the offer ol tho plaintiff in error to assign
error In tact upon the Judgment As to these we will
simply remark that we think they were properly disposed
of upon the motiou for a new trial.
Hut lor errors in rejecting competent evidence offered

by the prisoner aud in receiving incompetent evidence
against him. utid in the part of the charges excepted to.
the judgment must be reverted and a new trial ordered.

JIIDQK KAFALI.O'S OPINION.
I am satisfied that the conviction in this enso cannot

be sustained without the violation or settled principles or
law.-ijud it necessarily follows that I must vote tor a re¬
versal. While ?oucurrf!iK In the reason* assigned by my
!Sm?* .

«,!M»clatc lor coming to tho saine conclusion. I
T ir.i.fly su.te. Ule considerations which to me seem

. '"flependcnUy of tho numerous other
rul? in &mii7? been d4*«<»*ed. It is a cardinal

'n criminal prosecutions that tho burden
of Proof rests upon the prosecutor, and that It

th® «^rh,?l# evidence, including that or the
defence srweli asol the prosecution, the Jury entertain

iVuVt.1?!.. 1 ! ii guilt oi tlie accused, he is en-

! « 5 »f V ° ^'at doubt. The Jury must be sat-

i"n f ul" V" "le ?rl<!e,,r<' of thc the accused,
and it Is clear error to charge them when the prosecution
na« made out *prvnm/arit case and evidence has been in¬
troduced tending to show a defence, that they must coil-

i£V.n'Tthc>;,aro w,.Vfl.®d the trutli of the deience.
huch a charge throws the burden of proof upon the prls-
oner ond subjects him to a conviction, though the evl-

?n SS.l'-J! p?fi "uy have created a reasonable doubt
" {he minds of the jury as to his eulit Instead ot leaving

» .^Ulc,."x to Jjew'rmlne, upon thc whole evidence
T lo . if hi* guilt is established beyond a reasunable
douht , It constraini them to convict unless they are fully

ii? w
has proved Ills innocence.

1.J2T.5- !?° "J Vl1" ?ase *as. In my Judgment, calcu-
L^.i -iTy Jury that erroneous rule tor their
guidance. Thev were virtually Instructed that, the kili-
ULiT "K ?0l,c.'"1(,«d' 'hey should convict of the crime of

?r<)<"', *<,,IU('od hy the prisoner satis-
lied them that the circumstances under wnlch thc killing
i°°5j'J?rh1wcE *uch as to lustily his act or reduce tho
fhfi' k1U?c5' ? hough upon the whole evidence

.«
® ^ doubt as to what the circumstances

kilUng being conceded, this charge indi-
,.hal 11 WM "'eir <luty to convict.

taken is'a iFrolfow»'.1,6 L'ha,,fe l° Wbkh "MP,lon W"

-JJT'fe.f,,ct 01 '? thta case being substantially con¬
ceded. it becomes the duty ol the prisoner here to satl-t v
you that It was not murder, which the lnw would Imply
from the fact of the killing under the circumstauces in
the absence ol cxplanaiion that It was mansii lighter ui
Uie third degree or justifiable homicide; bocause, as I

'?iCt k'"{nK helng conceded, und the
Jaw implylnc malice from the clrnimstanecs of the case,
the prosecution's case is fully aud entirely made out, and.
therefore, you can have no reasonable doubt a« to that
unless the prisoner shall give evidence sufficient to sat-
Isfy v(»u that it was juutiflable under the circumstances
oi tnc ease."
Argument seems unnecessary to demonstrate the error

or this charge. It was a n< cessarv part ot the cose ol the
prosecution to establish that the homicide was pcrpe-
irab d with a premeditated desiuu to effect the death of
the person killed ; yet the Court, assuming to determine
what the circumstances or the killing were, solemnly In¬
structed the iurv that the rart of killing being conceded,
the law implied malice from the circumstances of the
case, and that the ca«> on the part of the prosecution was
fully made out. and that the jury could nave no reason¬
able douliL as to that, uuless the evidence on the part of
thaiprisoner satisfied them that the killiug was Justifiable.
The Supreme Court, in sustaining the judgment of the

Court of Oyer and Terminer, do not attempt to defend
the legality of this charge. On the contrary, the very
able opinion of Judge rancher conclusively demon¬
strates unon authority that It is at variance with numur-
ous adiudiciiliont and the s<'tllcd law upon the subject..
But I (Iscla lined that the error may he overlooked on
the ground that the prisoner was not prejudiced there-
by. and cases are cited which dccidc that where it ap-
pears to the Appellate Court that error has been c,,,,,.
mlitcd, yet that the error could not possibly have pre¬
judiced the party complaining, it will not lie inude a
ground of reversal either in civil or crlinln.il case*.
In all these cases it will be tound that the Court ha*

been exceedingly careful so to limit this rule as to render
It applicable only where bv no pos«lbllify could the error

have produced itnury, and even ihl wa« au innovation
upon anc.ent rules un-lcr which it was a matit r of
cour^ to reverse when error appeared without inquiring
into Its materiality.

* *

Thatso vital an error as one which should or might
mislead tho Jury on the que*. Ion as to the party on whom
the burden of proof rested could e-iiue within the cate¬
gory ol tfiose which could not i>o-s bly pioiudice the <'e-
teriiiihfttlon of thc case tsutlerly Inadnilsslfile. f'oilifru
Short of an unequivocal retraction ot that pnrtlou ol the
charge could have removed Irotu tlie inituNef the jurv the
impression which It was calculated <o produce. It" was
the concluding portion of the chsrge, and afforded thc
jury a Miiiiulr* rule tor their guidance in their consultu.
tion. The fact of killing was. as thev were told, eon-
ceded. I hey were further told that it was the duty of
.he prisoner to satisfy them that this killing waf not
murder. That thc law implying malice from ;he elrciini-
Klancesof the ca«e, the prosecution's case was tullv nnd
entirely made out, and tnerefOre thev could have no rea-
*onaMc doubt n« to that, unless the evidence on the part
of the prisoner *atl*fted tnetn that it was Justifiable under
the circumstances. Their inquiry was thus reduced to
whether thev were satisfied ofthe trutli of the a!Wa
Hons on the part of tho defence. If thev were in doubt
V.Jt£thor^y|c were t{uc they wore bound to con-

ViS£. it 'l' .»M^ll.a>
it seems to Imve strock thc mind of the 'earned Judge

. by him en-

. X/uo'r.Tna
the prisoner ifV.r >>et.efit or afty 'doubt'tViat

rLlnthi IT aml that he did not know that
even this was an exception to thnt rule, and he pro

reMoiia/i?c ifouf!?C generally upou the subject of
It Is Impossible that we should know whether these in-

*trucll«>ns effectually eradicated from the minds of the
jurv the erroneous impression calculated to be produced
by the previous portion ot the charge, una we < unn.it,
therefore, pronounce a* a conclusion of lnw that it had
no influence upon the verdict.
Whether under a proper charge the jury would have

enme to the <atnc result it is not within our proviucu to
decide. The determination of the tacts re<ts wholly with
the Jury. It l« fur tlie Court to instruct them ns 'to the
law, and these instructions they are bound to follow. If
materially erroneous It Is the Imperative duty ol the ap¬
pellate tribunal to grant a new trial.

All thc Judges concur.

Interview with Edward H. Stokea.

Perhaps out of the many thousands who »ear<l of
the decision of thc Court of Appeals In the rase of
Edward 8. Stokes, the prisoner himself was the
leust astonished. He Is a man or great nerve, and
In tho darkest stages or his trials has never

despaired. As soon as thc news Arrived In the
city that a new trial had been granted, the wel¬
come fntclllKence waa Immediately conveyed to
Stokes In tho iomhs. His aged rather wits one or
the first to hear the good tidings from Albany, and
he at once repaired to the prison to congratulate
lUn son, Tne lugptuur » jov/ul ouq, tUuui(U

Stokes, with the calmness habitual to his nature,
received the intelligence with cool complacency.
About eleven o'clock Mr. Dos Passos, who has

been so indefatigable in his loyalty to the prisoner,
arrived at the Tombs and confirmed the pleasant
news. The prison officials were rejoiced to bear
that Stokes was to have another chance (or his
life, as he has been always quiet and courteous,
and all with whom he came in contact sincerely
sympathize with him. Warden Johnson said that
he was not at ail surprised at the news, having
always expected it. Yesterday morning, before
the derision arrived, the warden had a conversa¬
tion with the prisoner in hlK cell.

THB PKISONER'S CONFIDENCE IN HOPE.
Stokes said
"Well, Warden, when <to you think the decision

awarding me a new trial will comer Do you tUiuk
it will come before Friday?"

"I don't know," replied the Warden, "it may
possibly not arrive belore September."
Stokes then said:. "Well, it lias cot to come;

they can't do anything else but give me a new
trial."
At noon a Herald reporter called at the Tombs

and by the courtesy of the Wardeu was immedi¬
ately permitted to see the prisoner. Stoics was in
the council room, and with lam were tiis lather
and Mr. Dos Passos. lie did not seem to bo un¬
usually elated, but exhibited his usual saiio frold.
lie was dressed m a suit of dark Tweed clothes,
and had dispensed with a shirt collar on account
of the cahdity ol the atmosphere. He very
willingly acceded to the request of the reporter to
grant him

A PEW MINUTES' CONVERSATION,
which was as follows:.
Reporter.You seem to take the decision of the

Court of Appeals very quietly, Mr. Stokes?
BWIM well, I have expected no other decision

for some time; my lust trial was notoriously uniair.
on many poiuts, which were decidedly in mv favor,
the Judge ruled against me, and his charge to the
Jury was more the speech of an advocate than a
judge. 1 always expected that the Court of Appeals
would set aside the trial, and 1 am, thorefore, not
at all astonished.
Reporter.Do you intend to light upon the old

ground next timer
A NEW BATTLE ON OLD GROUND.

Stokes.Yes, we will fight upon the old ground,
but shall have a much stronger case. Some of the
evidence adduced upon the last trial will be
omitted and new evidence which has unex¬
pectedly turned up will be substituted in its stead.
I am coutideut that if 1 have a fair trial 1 am Bure
of an acquittal, and 1 think that the next trial I
have will be a lair one.
Mr. Dos Passos, interrupting, said he would do

all in his power to make it so.
Stokes continued."Don't you think they will

admit me to ball ?"
Mr. Dos Passos.Well, 1 don't know ; but I don't

think it is probable.
Stokes.Judge Uoardman must feel pretty bad

this morning at the decision of the Court of Ap¬
peals. He is on the vergo of re-election, and that
is the reason which made him go so hard against
me. 1 knew all along that Judge Davis was l ight
and that he would be

sustained in the end.
I am satisfied now that 1 am safe, and that at my
next trial Justice will be done.

; Reporter.Mr. Stokes, how Is your health?
'Stokes.1 never felt better in my life. 1 am in

perfect health and in good spirits, as 1 have beau
all through.
At this stage or the conversation some visitors

were announced, and Mr. Stokes, bidding the re'
porter u cordial "good day," hastened to meet
thein. His hair has turned very gray since his in¬
carceration ; but he is active and cheerful, and his
step has lost none of its youthful elasticity.

Interview with Stokes* Counsel.
The reporter subsequently had a convcisation

with Mr. Dos Passos upon the technical points of
tho case. That gentleman said:."Mr. Stokes has
never been encouraged by his counsel to consider
that the declslou of the Court of AppealB would be
favorable, though we had the most unbounded
confidence In the result. Hie points of law to
which exception were taken were so strongly in
our favor that the granting of anew trial was al¬
most a foregone conclusion, and the short time
that the Court of Appeals tooK to decide upon
those questions proves that we were right in our
surmises. Tho ruling of Judge Uoardman
against the prisoner is almost unparalleled in
the history of criminal Jurisprudence. At the com¬
mencement of the trial Judge lioardmau was in¬
clined to bo very impartial, but when the evidence
lor the prosecution was all over there was a
marked difference in the rulings of the Court.
Almost every point was decided against us, and
the charge.the most important part of all.bad a

powerful influence upon the jury. We were, how¬
ever, convinced that our cause was right, and the
decision of the Court of Appeals you see sus¬
tains us."

onri.ooK of toe new trial.
reporter.wnat do you tnink wUl be the result

of the now trial T
Mr. l>os Passos.Well, as Mr. Stokes says, the

chances seem decidedly in our favor. You see on
the ilrst and second trials public opinion was
strongly excited against us, on account of the re¬
ports oi the murder which were published in thu
newspapers. Those accounts, though written In
all good i;uth, no donbt, were proved to be incor¬
rect ou many points, and the public are now be¬
ginning to pcrccive they were unintentionally
misled.
Reporter.Is there any possibility that the

venue will l>c changed upon the next trial r
Mr. Dos Passos..We don't want to change the

venue, and the prosecution has never done so in
this state, lu the celebrated Polly llodinecaso the
venue was changed three liiues by the defence, but
I know of no Instance In which the prosecution
changed it. I don't think that the case will be
taken out of this circuit.
Reporter..Is it not an nnusual thing for the

Court ol Appeals to set aside a decision or thu Su¬
preme Court ?

COURT OP APPEALS AND SUPREME COUIT.
Mr. Dos Passos..Oh, no. Tne Judges ol the Su¬

preme Court are men of ability, integrity and
f»arnlng, but their Judgments have been frequently
set aside by the Court of Appeals, for Instance, In
the Polly Hodine case, which I Just now alluded to.
There arc many other instances in which the Court
of Appeals has decided against the Supreme Court.
Reporter.Don't you think you will have a diffi¬

culty in procuring Jurors on the new trial?
Mr. Dos Passos.No, I don't think so. I am cer¬

tain that Jurors will have less hesitation in serving
upon the next trial than heretofore. The excited
public feeling which prevailed in this case has
toned down, and the same prejudice which pre¬
vented Jurors from serving on the last trial will
not exLst on tho next one. All things considered,
I am confident that the final result will be the ac¬
quittal of my client. I have no idea when the case
will be called on again, but wnenever it conies we
are prepared for It, and the new evidence we shall
produce will greatly astonish the public. The
same counsel who liave adhered to Mr. Stokes
through the previous trials will appear in the next
one.
There was an immense rush of visitors to the

Tombs yesterday, and Warden Johnson said he ex-
pected tho life would be worried out of him lor the
remalndcror tho week. He has decided to admit
no one without a pass to see Mr. Stokes except
near relatives. The reporter, alter conversing
with Stokes and Mr. Dos Passos, strolled
through the prison and conversed with Sharkey,
Simmons and King. They arc all In high spirits
that a new trial has been granted to Stokes. Tho
excitement connected with the late Walworth
tragedy was completely obscured by the receipt of

: the decision of the Court ol Appeals in this lainous
case yesterday.

ALLEGED BRUTAL MUB|DER AT SE&.
Philadelphia, Pa., June 10, 1873.

A party of oollce this afternoon boarded the
bark J. B. Dultleld, of Yarmouth, England, which
arrived this afternoon from Liverpool, via Sydney,
X. S., and arrested the second mate, named Benja¬
min Palmer, twenty-eight years of age, charged
with killing John McDonnough, a seaman. The
affair occurred on Sunday morning last, off Cape
Mar. McDonnough happened to be in the way of
the second mate while attending to some duty,
and the latter becoming angry, knocked McDon¬
nough down and kicked linn iii the stomach.
McDonnough lingered for hall an hour, when he
died, aud was buried lu the ocean the same after¬
noon.
The second mate and four men were arrested and

locked up for a heating to morrow. The men a
held as witnesses. . ^

'

'' national rifle association.
The Opening of the Range on Long

Islan<t~-ApproachIug Competition.
The National Rifle Association have decided to

invite teams Irom the detachment of the regular
army and the navy (both manners and sailors)
stationed lu the vicinity of New York, to partici¬
pate lu the cooi|>etltion at the opening of their
range on the 21st instant, and It is understood

1 that the Invitation will be accepted. The Engineer
Department In particular pride themselves iu

I marksmanship und are desirous or being rcpre-
tented.

I The Association are about making arrangements
to keep both rifles and ammunition on the ground
at all times for the use ol their members, the
roiiner to be hired out ami tho latter sold at cod
price.
The grounds, both now and upon the day of tho

match, are open to t!<e public, but no one is al¬
lowed to shoot who does not exhibit his ticket as a
member or competitor to the range keeper.
The trains to Creedmoor leave Hunter's Point,

via Central Railroad of Long island, at ft, fl: 10 and
M A. M.. and i, 2:M and 4:06 P. M., connecting with
the boats leaving Thirty-fourth street. Kast River,
fltteen minutes, and James slip hair an hour pre
vlously. Returning, leave Creedmoor at 0:24 A. M.
and 1 US, 4:61 aud 6:30 P. M.
The running tune from Hunter's Point to the

ran ire Is about half an hour.

THE DUELLO.
Virginia Society Convulitd by the Re¬
cent Duel Between McCarty and Mor-
deeal.The Second* on Trial.Ball Re.
fused.The Death ot Mordecal Aroulng
Public Indignation.

Richmond, Va., June 10, ists.
The recent duel here between McCarty and Mor¬

decal has created much aoclal commotion. Alter
the flrst excitement following the announcement
of the light had subsided the sudden demise of
Mordecal, one of the principals, struck terror into the
hearts of the seconds and their friends, while the
entire populace spoke out In condemnation of the
duelio. There was little sympathy expressed for
Mordecal, and there Is less ror McCarty, tho sur-
Tlvor. The seconds.Messrs. Royall, Trigg,
Meredith and Tabb.have been for some weeks past
paying the penalty of their chlvalrtc exercise of
irlendshlp In ono of the prisons of the city. Of
course these gentlemen believe, everyone of them,
religiously, that they will be acquitted directly they
are brought before a Court. Their immediate
friends indulge this pleasant expectation also; but
there are some who believe that "what Is sauce for
the goose should be sauce for the gander," and
that when the law declares a certain act murder,
when Its commission is proved, the Courts should
ratify the edict. Whether the Court will do so re¬
mains to be seen. The Commonwealth's attorney,
Captain George O. Wise, lias assured the public
that he will do his duty, and Hhould he feel so dis¬
posed lie can be energetic enough to make ail the
defendants wish they had

NEVER SEEN A FIELD OF HONOR.
The class of society <the b*m ton of the city) to

which they belong, and of whom they arc very fair
exponents, are unanimously in favor of not only
acquitting them, but also of applauding them to
the skies for their chivairic action. But this can¬
not be said of the mass of the people.the bone
and sinew.the merchants, the mechanics and
others of the community. These latter have an
abiding faith in the law of the laud, aud they wish
to wee the laws executed ; and, moreover, they do
not look upou the duelists through tho most favor¬
able spectacles. "if It were one of us," they say,
"how quick he would be punished ; but because
these are 'bloods' they must bo let off." This is
the sentiment in the city.

Til IC SECONDS REFUSED BAIL.
To-day was set down for the appearance again of

the seconds in Court, and, agreeable to the con¬
tinuance, they were brought before Police Justice
White at about ten o'clock.

Dr. J. 8. Culleii made oath that Mr. McCarty, the
surviving principal, was unable to uppear because
of his wounds, upon which, by agreement of coun¬
sel, the case was further continued until the l&th
of July.
Justice White was then about to recommit the

seconds to jail, when the counsel for the defence,
who were relnlorced by llenry A. Wise and others,
moved that the seconds be allowed ball. This motion
was (refused by the Police Justice on the ground
that lie liad not heard the evidence In the case :
but, he added, he would go into an examination or
the wituesses. Several of the witnesses were then
examined, the testimony being substantially the
same as heretofore reported.that a duel nad been
fought between Messrs. Mordecal aud McCarty;
that Messrs. Royall, Trigg. Tabb and Meredith
were the seconds; that Mordecal was since de¬
ceased and McCarty was lying at his residence dan¬
gerously wounded.
The Court was thronged by the friends of the

seconds, who were allowed the privilege of shaking
hands and conversing freely with them.
The Commonwealth's Attorney, Colonel George

I). Wise, opposed the motion to ball in a most
forcible, logical speech. The array or counsel for
the accused made eloquent appeals to the Justice
in behair or their motion. At soven o'clock tho
examination closed, when the Justice announced
he would reserve Ills decision until to-morrow
morning. It is now the opinion that the seconds
will be bailed.
Mccarty still remains at his mother's residence,

and, though daily Improving in health, Is yet una¬
ble to walk a step, and may not be able to appear
in public fer months. It Is hardly probable that
he will be present at any time during the promised
trial. The young friends who volunteered to keep
him constructively a prisoner and were sworn in

M special con*tables for that purpose have uiven
away to a grum policeman, who is regularly re¬
lieved, and maintains his watch and ward with
mathematical precision.

THE NEWBTTBO FIRE.

The Fall Extent of the l<oaa.The Insur¬
ance Deficient $100,000.The Principal
Sufferers By the Disaster.

Nbwbiro, X. Y., June 10, 1873.
The loss by the lire last night will not fall below

a quarter of a million. Tho principal loser is Wil¬
liam O'Malllor, who owned most of the buildings
burned and the barge Newburg. His loss, it Is cstl*
mated, exceeds $125,000; he haslnsnrance amount¬
ing to $100,000. The barge Newburg was valued at
$25,ooo, and her cargo was Insured for $:so,ooo more.
It Is now stated that the Are was cuused by a man
who was seen lighting his pipe amoug the nay, but
he Is not known.
Two firemen, William C. (loodrich and Daniel

McMilllan, fell with a cornice from the roof ol one
of the burning buildings this morning, a distance
of forty feet, and sustained severe injuries. The
latter had his knee cip broken Into small pieces,
and may lose Ills leg; he was also injured about
the head. The former is doing well.
The entire amount of insurance on the property

burned Is $150,000, leaving about $100,000 loss. In
addition to this amount James W. Taylor lost about
$20,000, he being Insured for $11,000; Robert A.
Forsyth loses $y,oooi Insured for $8,000. D. S. War¬
ing and the Newburg Piaster and Cement Company
lose each $6,000 ; the former Is Insured for $1,000,the latter is insured In full, yuassick Woollen Mill
Company lose $7,500; partially Insured. The re¬
maining losses are divided among a large number
or owners, ranging from $3,000 down to $loo, each
partially insured.
The fire was one of the heaviest that has visited

the city in many years. Mayor Shute has lor.
warded thanks on behalf of Newburg to Mayor
Hast man, of Poughkeepsle, lor his prompt rcspoiisa
to the call for aid.

COTTON MILL ON FIEE IN LOWELL
Lowell, Mass., Jane 10, 1R73.

About eight o'clock this morning a Are broke out
in the attic picker rooms in the mill of tho Lowell
Corporation. The fire was first discovered In the
bin in the rear of the picker, and the oily materials
in the room contributed to the rapid spread or tho
flames. The mill is 200 feet long, tlvo stories high
and is provided with water pipe perforated for
sprinklers in each story ami attic. The water was
immediately let in and quickly checked the Are.
The mill was completely deluged by water and

the damage to the machinery In the cording and
spinning department is quite large. The damage
by fire is slight.
Mr. Ross, who was employed in the picker room,

was badly burned.

THE MURDERER WAGNER,
Ai.fkrh, Me., June 10, H73.

At nine o'clock this morning County Attorney
George C. Yeaton opened tho case for tho govern¬
ment In the Wagner trial. He made a lengthy ad¬
dress to the jury, giving the minutest details of
the murders, and dwelling at length upon the
jurisdiction of the Court, explaining the boundaries
of the county, and proving by old records that the
case can legally be tried In this county (Yolk).
The witnesses on both sides were excluded from
the Court, and will not be allowed In until callcd
upon to testify.
The prisoner manifested no emotion. Fven while

the County Attorney recited the details of the ter¬
rible act his countenance remained unchanged and
wore an Incredulous smile. The court room was
crowded to suffocation and th», excitement hourly
Increases. Large numbers of people are arriving
by every train lrom Portsmouth and vicinity.

I * TJIe AT NORWALK, CONN,
,

Kuw York, Juue 10, 1*73.
TO TUB EDITOR OF TIIE HkiiaM)
The article signed Captain N. Oorhatn In rour

Issue of this day, does great injustice to Mr. Farn-
liam, the Vico Principal, and reflects on Rev.
Charles Helleck, Principal of the school for bovs at

Norwalk, In trusting the youth placed la his charge
with one whom Captain Oorliam would have others
t'link as Incompetent. I reached Norwalk Sutur-

a ay evening, after the accident. I have heard many
reports and versions of it, and yesterday listened
to Rev, Messrs. Mallard and Taylor, of the HaptMt
Church, refer to it at tho Mineral of an old resident
of Norwalk, but In no instance except this article
signed "Captain Oorhatn" have I heard either Rev.
Mr. Helleck or Mr. Karnham blamed. On the con¬
trary, all who have aud had bovs at the school
speak of the parental care exercised by Mr. ^el-
leek in looking alter the great charge reposed in
him. It is well known that Mr. helleck, in adorning
his boys the pleasure of a row, always placed ttiem
in the care of his most experienced assistants, and
with the younger had, in this instance, his Vice
principal Karnham, and young Morris, the best
swimmer of the school. 1 would suggest a suspen¬
sion or public opinion until the matter is lully in¬
vestigated by the proper authorities, and then ask
judgment on Mr. f-'arnltam iwhom I have never
seen), who held two iioys above water nutll him
selt exhausted, and tho conduct or the "many old
steamboat commanders" who "Taptaln Uorhtim"
says were on the Amencns, and who certainly kept
their jackets dry oj staying there. Very truly,

to. LKNOX TKKADNVhU-

MR. PRICE'S CAPTIVITY.
What tlie Action of the Government

lias Been in the Case.

A Protest Against Trial by1
Court Martial.

Secretary Fish on Spanish Animuai
Against the Herald.

Interview of Mr. Price, Senior, witlfc
the Secretary of State.

Washington, June 10. 1873.
This morning Mr. A. L. Price, of Nent

York, father of L. A. Price, the Herald cor*

respondent imprisoned in Havana, called on

Secretary Fish, at the State Department, ta
ascertain what the prospect was for the re¬

lease of his son. Price was arreslf'l about
four weeks ago, and when Consul . neral
Torbert, at Havana, informoJ the State

Department of the outrage Bancroft Davis
was Acting Secretary, Mr. Fish then being
absent in New York. Mr. Davis instructed!
Mr. Torbert to

ABK FOB THE IMMEDIATE RELEASE

of Price, but from that day to the present It
appears that his official actions bavo nod
liberated Mr. Price. The State Depart¬
ment has a good appreciation or
Consul General Torbert's ability, but i9
of opinion that the success he aims to achieve
is retarded by his great zeal and patriotio
energy, whereas a cringing policy would be
moro successful in dealing with the heartless"

Spaniards. This much, by way of introduc¬
tion, for when Mr. Price was received by the
Secretary he requested Mr. Davis to be pres.
ent, as the latter had more knowledge of thai
facts. Mr. Prico was informed that yesterday &

telegram was received from General Torbert
to the effect that Leopold A. Price, Herald

correspondent, was

AT TO BE TRIED BY COURT MARTIAL,
but upon what charges ho hod not been able
to ascertain.

Secretary Fish promptly instructed Consul-
General Torbert to remonstrate, in the name of
his government, ftgainst any such proceeding,
AS THE UNITED STATES WOULD NOT TOLEBATSft

the trial of 0110 of its citizcns by the court
martial of a foreign Fower. To this no answer

had been received. The Consul General had
been promised a copy of the charges on which-
Mr. Price was to bo tried, but no advices had
been received of their tenor up to the closing
of the Department to-day. The Secretary as¬

sured Mr. Prico that
EVERYTHING A GOVERNMENT COULD DO

would be done, but diplomatic intercourse was
not like matters referred to the arbitrament
of the sword. Much time was necessarily lost
on correspondence, whether by cable or letter,
und in the latter case weeks elapsed some¬

times before answers we re read to letters sent

from the State Department to Havana. This-
had been so on effecting the release of Santa
Rosa, also a citizen of New York, from whose
father he had just received a letter thanking the
Department for its persistent and firm efforts on
behalf of Ills release. The Secretary was of

opinion that the otitrago in this instance was
DIRECTED AGAINST THE NEW YORK HEKALD

and not against Mr. Price, the same as in tho
case of Mr. O' Kelly, who, not being an Ameri¬
can citizen, the government could do no more

than tonder its friendly offices. In the absence
of definite charges, he could only conjecture
tho cause of the arrest of Mr. Price. He thought
tho Cuban authorities were afraid that he
had been in communication with Mr. O'Kelly,
and would transmit such news as he had re¬

ceived from the latter to tho Herald, and tbat
was what the Cubau authorities, he had no

doub*, were determined to stop by every pre¬
caution or embarrassment they could take
or make.
BEYOND IMPltldON'MEN'T, HE HAD NO APPRE¬

HENSION

that any wrong would be done to the
Herald correspondent.that it might be
some time before ho would be released,
but that was a penalty which all com¬

missioners sent out by the Hebald appeared
doomed to sutler. One cannot wonder, con¬

tended the Secretary, that tho Cuban authori¬
ties should hat j with all the malice of Spanish
hatred a journal which has so fearlessly iu-
vadel its territory, defied, as it were, its
officials by the presence of its correspondents,
and sought to reveal to the world what the

Spaniards are

MOST ANXIOUS TO CONCEAL .

the true condition of affairs in the insurrection¬
ary district. Of course the authorities claimed

! the right to make such restrictions as would
subserve their own ends, while the fearlessness

I of the Herald, in exposing the conduct of the
Spaniards made them only too glad to op¬
press its correspondents on every occasion. He
did not mean to disparage tho enterprise of
the greatest of newspapers, for the New York
Herald was a greater power than England,
and almost as great as the United States. It
was

A GOVERNMENT unto itself

^
sending alt parts of the world ambassa*
dors and accredited agents.

Mr. Prico was highly delighted with the
manner in which he was received by both
Secrefciry 1 ish and Assistant Secretary Davis.
He lett for New York this evening, fully
satisfied that whatever was possible would be
done to effect tho speedy release of his son.


